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Guiding Principles

A menepelist®s aggressive competition en the MEerts Senves
consumer welfare even When: tie monopolist™s conduct

excludes competitors and maintains the Mmenepoelist's
MENGPOIY POWEr:

x Competition onithe merits Isinet exclusionary.

Concord Boat Corp. V. Brunswick Corp., 207 E.30! 1039, 1062 (8th Cir.), Cert.
denied, 531 U.S. 879 (2000).
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Guiding Principles

Iihe antitrust laws de noet previde a remedy o) conduct that
Violates commont|aw o) anetner statiitory/ scheme and
Injures competiters unless the conduct sustantially:harms
e competitive Process.

a Such 1llegall Conduct ISinoet “Competition on the ments,
Pt Its exclusienany. effect often will e insufifiicient te
gIVve rise 1o, a claimitnder Section 2

Brooke Group: Ltd. v. Brown & Willramsoen: Tebhacco Corp:, 509 U.S. 209 224-25
(1993).
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Guiding Principles

Such Illegaliconduct “sulstantially narms the competitive proecess:
WIER, NoWIthStanding CompEitors” reasenaile competitive effonts;
the conduct allows durable prcing aneve competitive Ievels or there s
d “dangerous propanility” that stpra-competitive prcing Will eecur:

x Injured competiters must have: attempied to counteractthe 1liegal
conduct andfhave:fiailed

a [hese competitive attempts must have Been reasenanie, evalutated
[N the; context ofi a cCompetitive market

a Hamm should e measured by anility. o price anove competitnve
levels

FI-H | FROMMER LAWRENCE & HAUG wu» 00414278 6



Guiding Principles

\Whether “exclusionany/* conduct substantially hamnmea
the competitive process must e adaresseatfirst efore
any balancing against a precempetitive; justification,

ULS! v. Micresoft Corp., 253 F.3d 34, 45-49 (D.C. CIr.), cert. denied, 534 U.S, 952
(2001).
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Guiding Principles

VWhen amonopolist’s “exclusionan* conduct IS/ Subject te
another reguiatery/ sclieme designeaio; promote
competition; the'antitrust lavws should previde: a remedy. for
suichi conduct only; after takingl interaccount the “structure:
off the Industry Invelved and the “significance” of the
[Egulatery SCHEME te) the: Werkings) i the market.

\Verizon Communications Inc. V. Tirinke, 5401U.S. 398, 411-12 (2004).
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Abuse of Governmental Processes
lheugniDeception Inithe
|ntellectual Property. Setting
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Abuse of Governmental Processes
Eraud on the Patent Ofifice

Walker Process, Inc. V.. Eood Machinery & Chem. Corp., 382 ULS. 172 (1965).

Feed IMiachimery: brought suit agaimnst Walker Process for Infiringement oif 1its patent,
and Walker Precess counterclanmed tiat Eood Machineny/ had “iiegally.
moencpelized ... commerce by fraudulently and 1n vad farta ebtaiing and
maintainingy... Its patent:... Welltknewing that It haclne vasis for a patent.”

s [healleged fraudiwas based upon Feed IViachinery s swearng| before: the P10
that It nerther knew: nor believed that 1its invention had Been 1n public Use 1n the
Unitegl States more than ene year proex to filing 1its patent application wWhen, In
fact, Feoed Machinery itselfi had conductedisuchiUSE more then ene year pror 1o
filing.
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Abuse of Governmental Processes
Eraud on the Patent Office

Vigjoeriity’ - Enfercement ofi a patent procured by firaud on the Patent Office may,
violate section 2 of the Sherman; Act provided the other elements of a section; 2

clanm arepresent.

m “other” elements consist off:

“the exclusienary. power of the 1liegal patent claim i terms of the relevant
market for the product invelvead.™

A fiinding of “\\alker Process™ firaud strips a patentee off 1its immunity: fon; antitrust
liability.

Walker Process, 3682 U.S. at 177.
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Abuse of Governmental Processes
Eraud on the Patent Ofifice

Concurrence - Justice Harlani clamified tie scope: of the majority’s helding, stating
that' nercause offaction Will'exist i the: plamtifif:

1. estallished no more tian general invalidity, due to, €.0., GhVIGUSNAESS OF even
“technical fraud*

2. Showed fraudulent procurement, but nerknowledge thereol by the defendant

3. falleditorprove the elements off a section 2 claimevenitheughiintentional fraud
existed

IR closing, Justice Harlan emphasized that “this prvate antitrust remedy sneuld not
Dedeemed avanlable te reach 8 2 moenepelies carriedien under a nenfraudulently

procured patent.*

Walker Process, 382 U.S. at 179-80.
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Abuse of Governmental Processes
Eraud on the Patent Office

Tihe Eederal Cireuit has setfortn therelements of a \Walker Process claim
1. Attempt to enforce patent
2. Patent 1ssued because: of “intentionall fraud™
3, Attiempted enforcement threatens competition; 1n a relevant market

4, All ether elements of a private section 2 claimi(1.e., standing and damages)

Unitherm Food Sys., Inc. v. Swift-Echrich, Inc. 375 . 3d 1341, 1355 (Fed. Cir.
2004), rev’dion other grounds, 126'S. Ct. 980 (2006).
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Abuse of Governmental Processes
Eraud on the Patent Office

\Walker Process - Standard

Procurement ofi a patent by firaud 1S exclusionary conduct
actionable’ under section 2 off the Sherman At When the
PALENIEE POSSESSES MOMNOPOIY POWEN O there IS a Gangerous
prekanility~ that therpatentee willrehiain monepoly: PowWer

a Shiould apply even before the moenepelist has attenpied
10 enforce tne fraudulent patent.
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Abuse of Governmental Processes
Ineguitable: Conauct/Sham Litigation

Inequitable Conduct:

[Duty/ 16; presecuie patents wiih candor and geoed faith, icluding a duty te disclose infermation
known|to the'applicants to; be materal tor patentability.

Reguires clear and convincing preef ofi (1)nntent and (2) materality, and a Werghing of the
W0 Lo determine Whether therequities Warrant a finding oiff unenfiorceability

“Carefiul balancing” onia sliding scale: higher intent requires lesser matenality, and vice versa
Examples off ineguitable conduct include:
a aifiirmative misrepresentation i a material fact
a farurete disclese materiall infiermation
m submission ofi false infermation coupled Wit Itent te:deceive or misieadithe P10
Purdue Pharma LL.P. v. Endo Pharms., Inc., 438/ F. 3d 1123 (Fed. Cir. 2006); 37 C.F.R. § 1.56.
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Abuse of Governmental Processes
Ineguitable: Conauct/Sham Litigation

The Eederal Circunt hasidiscussed the: differences hetween \Walker Process; fraud
and Inequitanie conduct

a  Common lawfiraud reguireaifior Walker Process fraudibut not fer inequitaile
conduct — “bUut for* standand

s Highershoewing off beth intent and matemality fior a Walker Process fraud

a Sliding scale doesn’t slide for \Walkerr Process firaud — need neightenedishowing
0N et PreNngs

INobelpharma AB V. Implant Innevatiens, Inc., 141 E.30/1059, 1068-71 (Fed. CIr.
19986).
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Abuse of Governmental Processes
Ineguitable: Conauct/Sham Litigation

Sham Litigation

A patent ewner generally: 1siimmune from antitrust [rability When 1t SUes 1o enfierce Its patent,
DUL enforcement ofi a patent may, vielate the anitrust laws i the lawsuit I1s.a “shiam, I.e., I it
IS objectively and subjectively haseless

“Objectively haseless™ suit - “ne reasonable litigant couldirealistically, expect success o the
MENITS,* as BpPoesed 1o a lawsuit i whichr “a similarly situated reasenable litigant could have
perceived some likelihood of suceess, ” or litigant “could have believed it had some: chance: of
WInRIng’”

“Subjectivelyhaseless™ sult - bad faiti, “attempt to interfiere directly wWith the BUSINess
relationships offa competitor . .. threugh the use [off the governmental process:

Iihe ehjective prong contrels; I.e., regardless of the sulbjective intent off a litigant; an
ohjectively reasenable effort to litigate cannot e a “sham’™

Prof’l Real Estate Investors, Inc. v. Columbia Picture Indus., 508 U.S. 49/(1993).
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Abuse of Governmental Processes
Ineguitable: Conauct/Sham Litigation

According to the Eederal Cireuit, Walker Process andl Professional Real Estate
“provide alternative legal greunds en WhIch a patentee may. e stripped oif Iits
IMmmunIty frem antitiust laws:™

INebelpharma, 144 F.3d at 1071

AS such, a defendant 1n a patent-inifrngement litigatieniis; firee te) asselit antitrust
counterclaimsihased upoeniineguiianie conduct andisham litigation witheut
relying eni\Walker: Precess and intentional fraud en the P O:

See, e.g., Abbott Lalks. V. Teva Pharms. USA; Inc., 432 E. Supp. 2d 408, 426-28

(Dr Dell 2006) (denying antitrust 0efendant's motion: ter dismiss shamlitigation
clanms predicated upon Inequitanie cenduct).
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Abuse of Governmental Processes
Ineguitable: Conauct/Sham Litigation

Ineguitanie: Conduct/Sham Litigation - Standard

A menepelist patenteers assertion of a patent In a case WhHere the
patent Is determineditor be unenforceanie by reason off the patenteers
INEquItanle conduct may e “exclusionamn/ enly/ Wwhen two conditions
are'met: (1) the patenteers assertion ol the patent constituted sham

lIitigationrand (2)1the sham litigation substantially hamieadithe
COMPELItIVE Precess.

a [he focus should e en the anticompetitive effect ofi the shiam
litigation and not on the patentees conduct before the PTO.
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Abuse of Governmental Processes
Impreper Listing inithe Orange: Book

EDA publication entitied “Approved DruglPreducts With Therapeutic Equivalence
Evaluations, 2 listing all' EIDA-approved drig proeducts, et hrand name and generic

Tihe Hateh-\Waxman Act reguiresieach iolder offaniapproved NIDA(ILe., hrand
manufacturers) teHist inthe Orange Book pertinent patents that the: NIDA helder
pelieves “could reasenaily: e asserted” agalnst a manufacturer W makes, USES or
sellsia generic version| ofi the drug pror te expiration ofi therlisted patents (see 21
U.S.C. 8 355(c)(2))

Vianufacturers e generic drugs must certify against patents listediin the Orange
Book, Iff any, when filing for EDA approval termarket thelr generic productsi(see 21
U.S.C. 8 355(]))

EDA plays enly a “ministerial’* rele i Orange Book listings
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Abuse of Governmental Processes
Impreper Listing inithe Orange: Book

Paragraph I\ certifications generate patent Infinngement suits; despite the lack of
actual infinegement

Generic manuffiacturer’s fitling for approval (1.e., ANDA) constitutes a
[echnicaliact of Infiringement

[frtne patentee sues Withini45 daysi ol receiving a paragraph IN. certification,
the EDA generally’ cannot appreve:the generic manufacturer’s product for an
additienall 30 monthsi (see 21 U.S.C. 8/ 355(]))

A listing i the Orange Book has pro-competitive attrinutes hecause It may:
encoeurage a panagraph I\ certification - Incentive to be first generc filer =
180/ days ofi market exclusivity: fellewingl EIDA approval
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Abuse of Governmental Processes
Impreper Listing inithe Orange: Book

FTC cases

= I re Bristol-Myers Squikih Co., Nes. 001-0221, 011-0046;, 021-0181, 2008 ETC
LEXIS 34.

EC s complaimt alleged that BIMS“knew?/ “could not [have] reasenably
pelieve]d] that patents were: listable™ in the Orange: Book

s I re Biovail Corp., No. 041-0094, 2002 ETC LEXIS, 24.

EIC s complamt alleged that Biovail “was aware that tierpatent listed in
the Orange Book did not cover Biovail®s marketed form of Iiiazac (injfiact;
the patent covered a nen-appreved fionn of the drug)
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Abuse of Governmental Processes
Impreper Listing inithe Orange: Book

Organoen' Inc. v. Mylan Pharmes., Inc., 293 E. Supp. 2d 453 (D.N.J. 2003).

Organen sued Mylan for patent Infngement, INveking| the: 30-menth stay: provision of the
IHatch=\Waxman Act, and Mylan filed antitrust counterclanms

Mylan’s allegationsiincluded improeper O©range Book listing|(ehi=lakel use)
Rulinglen improper ©range Book isting:
s Orange Beok listing wasinot petitioning activity for Neer*=RPennington| purposes

s BUIL, ne antitrust lialkility’ attachied because “Organon had a reasonalle oasis for the
sulbmission, and therelore, Organen’s listing Was net ImMproper”
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Abuse of Governmental Processes
Impreper Listing inithe Orange: Book

Impreper Listing/inithe Orange Book - Standand

A brandl pharmaceutical company s improper listing|of a patent In the Orange
Book may e actienahkle exclusionary. conduct Under section 2 of the Sherman
Act only when therdecision to list the patent Was:“ehjectively baseless.*

s Thetest should lbe objective, looking te Whether the lbrand couldihave
reasenanly believedithat the listed patent could e asserted agaimst a
manufacturer of a generic Version of the drug.
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Jortious Conduct

Conwoeod Co., L.P. v. U.S. Tebacco Co., 290 F.3d 768/ (6th Cir. 2002), cert. denied, 537 U.S.

1148 (20083).
Conwooed and USITC manufacture “moist snui,” or smokeless tehacco
IVleIst snufif products usually seldifiem; manufiacturer-ewned store iacks

s Provide Imporiant point-oi-sale advertising, crtical in thisiindustny/because tohacco
advertising s largely prehibited iniether advertising media

Conwooed allegedithat, begimning 1990, USTIC pursued a strategy. to)exclude competitors
fromithe morst snuiif market

s [Wwomaincategories ol anticompetitive activities:
USHICSialouse off ItS posItionias categeny captam

USHIC’s unauthoerzed removalland/or destruction off Conweodrs (& othier
COMpEtItors’) store racks

USTIC conceded that it had market pewer inithe meist snufif market, and the Sixth Circuit
eld that 1tsiconduct supported the jury’s finding of unlawiful maintenance off monepoly
POWEr under section 2
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Jortious Conduct

Am. Counciliof Certified Podiatric Physicians & Surgeons V. Am. Bd. ofi Podiatric Surgery, Inc.,
323 F.3d 366 (6th Cir. 2003)

ABPS sent threemass mailings to 7,000 hespitals and Insurance: companies, stating that
ABPS was the “ONLY** approved certifying|heand for podiatrc Surgeny

Sixthi Circuit heldfthat advertising mnrdefendant®s (ABRS) massimailing did not have
anticompetitnve efifect andlaffirmea dismissal  ofi plamiifis (ACCRRS) section 2 claims

N “Aniantitrust claim premised primarily: en advertising| or SPEEch must GVErCOmE a
presumption that such advertising| e Speech had aide minimis effect onicompetition.™

. CAG relied on CASFS ruling in American| Professional Testing Service, Inc. V.
IHarcourt Brace Jovanovich: Legal & Proefessional Publications, Inc., 108 E.3d 1147
(19917, which establistied a six-part test for rebutting the “de minimis presumption™

§ CAG focused onitwo required elements, netiNg that the rest Were not necessany/:
1. theadvertising|wasi clearly: false (no evidence torsupport this prong), ANID!
2. Ivwould be difficult or costly fiex plamtifi to counter the false advertising
(advertising In guestion could be “cured withirelative ease”)
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Jortious Conduct

Vlisieading Trertious Conduct- Standard

A monepelist'simisieading and'deceptive. tertious conduct that Is
[liegal at- commontiaw: or Under anotier regulaterny/ scheme (e.0:, a
little ETFC ACt) may/ be treated as “exclusionany” only when the
conductisiinstitutional andfpenvasive and sulstantially narmsitne
COMPEtItIVe process.

» |nstitutional

a Penvasive — measurediin the context ofi the relevant geegraphic
market

m limpairs the competitive process

x Nerreputtanle™ade minnmis: presumption — plaimtifi=s imiual burden
IS 10, present a prima facie case: off sulbstantial harmite competition
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